
 
 

No. 20-1070 

ORAL ARGUMENT NOT YET SCHEDULED 

In the 
UNITED STATES COURT OF APPEALS 

For the District of Columbia Circuit 
______________________________________ 

CITY OF SCOTTSDALE, Arizona 
Petitioner  

v. 

FEDERAL AVIATION ADMINISTRATION, and STEPHEN M. DICKSON, in 
his official capacity as Administrator, Federal Aviation Administration  

Respondents  
_____________________________________________________________  

PETITIONER CITY OF SCOTTSDALE’S MOTION TO STRIKE 
INITIAL BRIEF FOR RESPONDENTS AND TO SUSPEND THE 

BRIEFING SCHEDULE UNTIL 30 DAYS AFTER RESPONDENTS 
SUBMIT A COMPLIANT ANSWERING BRIEF  

 
[Federal Rules of Appellate Procedure, Rule 27] 

 
_____________________________________________________________ 

SHERRY SCOTT, 
City Attorney 
ERIC ANDERSON,  
Senior Assistant City Attorney 
City of Scottsdale, Arizona 
3939 N. Drinkwater Blvd. 
Scottsdale, Arizona 85251 
Telephone: (480) 312-2405 
Facsimile: (480) 312-2548 
sscott@scottsdaleaz.gov 
ecanderson@scottsdaleaz.gov 

STEVEN M. TABER 
ESTHER CHOE 
Leech Tishman Fuscaldo & Lampl, Inc. 
200 South Los Robles Ave., Suite 300 
Pasadena, California 91101 
Telephone: (626) 796-4000; 
Facsimile: (626) 795-6321 
staber@leechtishman.com 
echoe@leechtishman.com 
 

 
Attorneys for Petitioner City of Scottsdale, Arizona 
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Petitioner, City of Scottsdale (“Scottsdale”) respectfully requests that the 

Court issue an order (i) striking the oversized Initial Brief of the Federal Aviation 

Administration (“FAA”) (Document No. 1919351), which exceeds the length limit 

of 13,000 words; (ii) requiring the FAA to submit a brief that totals no more than 

13,000 words in compliance with Fed. R. App. P. 32 and D.C. Cir. Rule 32; (iii) 

suspending the briefing schedule until 30 days after the FAA submit a brief that 

complies with the Federal Rules of Appellate Procedure and this Court’s Rules; 

and (iv) exercising its discretion and sanctioning FAA and its counsel for 

Scottsdale’s attorneys’ fees and costs of moving to strike. 

Additionally, Scottsdale brings the Court’s attention to the fact that even if 

the Court determined that FAA’s Initial Brief is within the acceptable word count, 

FAA’s arguments impermissibly rely on the extra-record evidence it has 

introduced through the Declaration of Christopher M. Kesler (“Kesler 

Declaration”).  Thus, Scottsdale respectfully requests the Court to strike the Kesler 

Declaration and require the FAA to submit a brief without the references to the 

extra-record evidence in the Kesler Declaration. 

Counsel for Scottsdale has discussed the fact that FAA’s Initial Brief 

violates the plain language of both the Federal Rules of Appellate Procedure and 

the D.C. Circuit Rules, but counsel for FAA has refused to submit a compliant 

brief. They have indicated that they will oppose this motion to strike. 
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I. ARGUMENT 

A. The Kesler Declaration Must Be Included in the Word Count of 
the FAA’s Initial Brief  
 

In its Initial Brief, FAA relies on substantial new evidence not in the Record. 

Attached as part of the Initial Brief’s Addendum, the Declaration of Christopher 

M. Kesler (“Kesler Declaration”), Support Manager for Airspace and Procedures 

for the Albuquerque District, introduces new extra-record evidence and continues 

arguments from the Initial Brief. By attaching the Kesler Declaration to the Initial 

Brief’s Addendum, FAA claims that the Kesler Declaration does not count towards 

the 13,000-word limit set by Fed. R. App. P. 32(a)(7)(B). However, both the 

Federal Rules of Appellate Procedure and the D.C. Circuit Rules state that such a 

declaration – if admissable at all – cannot be excluded from the word limit. 

1. D.C. Circuit Rule 28(a)(7) only applies to appellants and 
petitioners, not appellees and respondents 

 
 FAA seems to claim that D.C. Circuit Rule 28 (a)(7) applies to them as 

Respondents. That position is contradicted by the plain language of this Court’s 

Rules. D.C. Circuit Rule 28(a)(7) requires the appellant or petitioner to set forth 

the basis for the claim of standing:  

Standing. In cases involving direct review in this court of administrative 
actions, the brief of the appellant or petitioner must set forth the basis for 
the claim of standing. This section, entitled “Standing,” must follow the 
summary of argument and immediately precede the argument. When the 
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appellant’s or petitioner’s standing is not apparent from the administrative 
record, the brief must include arguments and evidence establishing the claim 
of standing. See Sierra Club v. EPA, 292 F.3d 895, 900-01 (D.C. Cir. 2002). 
If the evidence is lengthy, and not contained in the administrative record, it 
may be presented in a separate addendum to the brief. 
 

D.C. Circuit Rule 28(a)(7)(emphasis added). According to the rule, the duty to 

include “arguments and evidence establishing the claim of standing” falls solely on 

the appellant or petitioner. Read in proper context, Rule 28(a)(7) does not permit 

the Respondent to include an “addendum” under the pretext it is evidence of 

standing. 

2. D.C. Circuit Rule 32(e)(1) excludes from the word count 
“evidence” submitted by an Appellant or a Petitioner to 
support standing  

 
 Federal Rule of Appellate Procedure 32(f) provides a list of sections that 

may be excluded from the word limit for a brief. The last item in the Rule 32(f) 

states that “any item specifically excluded by these rules or by local rule” may also 

be excluded.  Fed. R. App. P. 32(f). D.C. Circuit Rule 32(e)(1) states that, besides 

those items mentioned in Rule 32(f), “any addendum containing evidence in 

support of the claim of standing required by Circuit Rule 28(a)(7), may be 

excluded.” D.C Circuit Rule 32(e)(1) (emphasis added). The plain language of the 

rule indicates that only evidence in support of standing may be excluded from the 
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word count. However, evidence opposing standing cannot be excluded from the 

word count. This language is echoed in the D.C. Circuit Handbook, which states: 

These limits do not include the table of contents; table of citations; statement 
with respect to oral argument; certificate of parties, rulings, and related 
cases; the glossary; any addendum containing statutory material, regulations, 
or evidence supporting the claim of standing; and certificates of service 
and compliance with type-volume limitations. The summary of argument, 
footnotes, and citations are included for purposes of computing the word or 
page limits. 
 

Handbook of Practice and Internal Procedures, (as amended March 16, 2021), 

pp.40-41. Had the Court intended that evidence refuting a claim of standing could 

be excluded from the word limit, it could have indicated that in the rule or, at least 

indicated that evidence “regarding the issue of standing” would be excluded from 

the word limitations. It included no such language. 

3. The Kesler Declaration does not fall under D.C. Circuit 
Rule 32(e)(1) or any other exclusion provided by either the 
Federal Rules of Appellate Procedure or the D.C. Circuit 
Rules. 

 
Clocking in at 3,412 words, the Kesler Declaration presents no evidence in 

support of Scottsdale’s claim of standing and therefore, by the terms of D.C. 

Circuit Rule 32(e)(1), the word count from the Kesler Declaration must be 

included towards the word count in the Initial Brief if it is to be included in the 

Initial Brief’s Addendum.  
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 Even if one were to accept that the D.C. Circuit Rule allows, which it does 

not, for a Respondent to submit extra-record evidence opposing a Petitioner’s 

claim of standing, the Kesler Declaration should still be included in FAA’s word 

count for the Initial Brief. The Kesler Declaration is a nine-page, single spaced 

document best characterized as a continuation of the FAA’s argument from its 

responsive brief. It contains several lengthy arguments that, among other things, if 

the Court were to “eliminate” the nine challenged east-flow flight procedures out 

of the Phoenix Sky Harbor International Airport (“PHX”), such action would cause 

delays throughout the national airspace and greatly increased potential for error 

and danger (Resp.Add.11-15, ¶¶ 3-4 and ¶¶ 6-10). But there is nothing in the 

Declaration that refutes Scottsdale’s claim of standing. The Kesler Declaration 

contains no evidence either for or against Scottsdale’s claim of standing or contain 

any information that could arguably be excluded from the word count under Fed. 

R. App. P. 32(f) or D.C. Circuit Rule 32(e)(1) and thus, must be included in the 

word count for the FAA’s responsive brief.  

4. The Court should issue an order striking the FAA’s oversized 
Initial Brief and require the FAA to submit a brief that complies 
with the Federal Rules of Appellate Procedure and this Court’s 
Rules.  

 
The FAA’s failure to comply with the plain language of the rules should not 

be countenanced. Taking FAA’s counsel on their word that its Initial Brief contains 

USCA Case #20-1070      Document #1921397            Filed: 11/08/2021      Page 6 of 12



- 7 - 
 

12,990 words, adding the word count of the nine-page single-spaced declaration of 

3,412 words, puts the Initial Brief over the limit by 3,402 words.  D.C. Cir. Rules 

32(f). This is not a trivial amount. D.C. Circuit Rule 32(g) provides that “[i]f the 

court receives any submission that does not conform substantially to the 

requirements of the FRAP or these rules, the clerk will promptly notify the person 

making the submission and direct that person to cure the defect or submit an 

appropriate motion.”  D.C. Cir. Rules 32(g).  Consequently, the Court should issue 

an order striking the FAA’s oversized Initial Brief and require the FAA to submit a 

brief that complies the Federal Rules of Appellate Procedure and this Court’s 

Rules. 

B. The Court Should Strike the Kesler Declaration Entirely Because 
It Introduces Extra-Record Evidence. 
 

 In cases involving direct review of administrative actions, it is the “black-

letter administrative law,” that a reviewing court cannot consider information not 

before to the agency when it made its decision.  Hill Dermaceuticals, Inc. v. FDA, 

709 F.3d 44, 47, (D.C. Cir. 2013) (quoting Walter O. Boswell Mem'l Hosp. v. 

Heckler, 749 F.2d 788, 792, (D.C. Cir. 1984)).  Thus, the reviewing court’s 

determination of whether the agency action was arbitrary and capricious must be 

determined on the information before the administration “and not on the basis of 

‘some new record made initially in the reviewing court.’” Association of Data 
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Processing Serv. Orgs., Inc. v. Board of Governors, 745 F.2d 677, 683-84 (D.C. 

Cir. 1984) (quoting Camp v. Pitts, 411 U.S. 138, 142, (1973)). 

The Kesler Declaration is best characterized as a continuation of the FAA’s 

arguments in its Initial Brief using evidence not in the Administrative Record. The 

Declaration is broken up into several parts entitled “The Phoenix Airspace and the 

May 24, 2018 Area Navigation Departure Procedures from PHX,” (Resp.Add.12-

15) “Anticipated Timing and Cost of Implementing Replacement Procedures,” 

(Resp.Add. 15-16) “Interim Effects of Vacating the PHX 2018 Departure 

Procedures,” (Resp. Add.16-18) “Current Air Traffic Initiatives for the Phoenix 

Airspace,” (Resp.Add.18-19). In support of these contentions, the FAA presents 

substantial new extra-record evidence for the first time including, but not limited 

to, time and cost of implementing replacement procedures.  See, e.g., 

Resp.Add.15-16, ¶¶ 11-16.   

 Kelser Declaration also introduces Mr. Kesler’s testimony regarding 

“Current Air Traffic Initiatives for the Phoenix Airspace” which bears no relevance 

to the FAA’s Final Decision dated January 10, 2020.  Resp.Add.18-19. More 

important, the FAA has stated in the Final Decision issued on January 10, 2020 

that:  

The FAA will not be taking further action under Step Two, and has 
now completed all of its obligations under the Implementation 
Agreement. Any future actions that the FAA may undertake 
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regarding airspace changes in and around Phoenix will be 
considered new actions unrelated to the Implementation 
Agreement.  
 

AR61-001. By FAA’s own words, any traffic initiatives for Phoenix airspace it has 

taken post-January 10, 2020, are new actions.  Id.  As such, FAA’s “steps toward 

developing new procedures for Phoenix Airport and others nearby” that it has 

taken after January 10, 2020, would not be relevant to this Petition for Review and 

prejudicial to petitioners.  

II.  CONCLUSION AND RELIEF REQUESTED 

 Based on the foregoing, the Court should issue an order striking the FAA’s 

oversized Initial Brief and require the FAA to submit a brief that complies with the 

Federal Rules of Appellate Procedure and this Court’s Rules. Since reducing 

FAA’s Initial Brief by 25% may cause a substantive change in the Initial Brief, 

Scottsdale respectfully requests that the Court suspend the due date of the 

Petitioner’s Reply Brief until 30 days after the FAA submits a brief that complies 

with the applicable rules.   

Should the Court find that the FAA’s Initial Brief complies with the length 

requirement, Scottsdale respectfully requests that the Court strike the Kesler 

Declaration and the FAA’s Initial Brief and require the FAA to submit a brief 

without the references to the extra-record evidence in the Kesler Declaration. 

Finally, given that FAA’s violation of the Federal Rules of Appellate Procedure 
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and the D.C. Circuit Rules are contrary to the plain language of the rules and the 

fact that given the opportunity to correct these deficiencies, FAA refused to 

comply with the plain language of the rules, the Court should exercise its 

discretion under Fed. R. App. P. 46(c) and sanction FAA and its counsel in the 

amount of Scottsdale’s attorney fees for filing this Motion. 

 

Dated: November 8, 2021  LEECH TISHMAN FUSCALDO & LAMPL,  
     INC. 
 
     By:         

Steven M. Taber 
staber@leechtishman.com 
Esther J. Choe 
echoe@leechtishman.com 
LEECH TISHMAN FUSCALDO & 
LAMPL, 
200 South Los Robles Ave., Suite 300 
Pasadena, California 91101 
(626) 796-4000 
(626) 795-6321 (fax) 

 Attorneys for Petitioner, the City of Scottsdale,  
 Arizona  
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CERTIFICATE OF COMPLIANCE 

 I hereby certify that this document complies with the type-volume 

limitations of Circuit Rule 27 (a)(2)(c) and Federal Rule of Appellate Procedure 

32(a)(5) because it contains 1,925 words.  I further certify that this brief complies 

with the type-style requirements of Rule 32(a)(5) and (6) because it has been 

prepared in a proportionally spaced typeface using Microsoft Word in 14-point 

Times New Roman font. 

Dated: November 8, 2021 LEECH TISHMAN FUSCALDO & LAMPL 

      
By        

Steven M. Taber 
Esther J. Choe 
Attorneys for City of Scottsdale, Arizona 
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CERTIFICATE OF SERVICE 
 

 
 I certify that I electronically filed the foregoing with the Clerk of the Court 

for the United States Court of Appeals for the District of Columbia by using the 

appellate CM/ECF system on November 8, 2021. I certify that all participants are 

registered CM/ECF users and that service will be accomplished by the appellate 

CM/ECF system.  

Dated: November 8, 2021  LEECH TISHMAN FUSCALDO & LAMPL  

      
By:         
 Steven M. Taber  
 

     Attorneys for City of Scottsdale, Arizona 
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